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Thank you for the opportunity to make submissions on the above document.

The following is a personal submission on behalf of Roger Jeffry Baldwin, Chairman of the Mangere Bridge Residents and Ratepayers Association and the Manukau All Tide Ramp Trust, a Trustee of the Manukau Cruising Club and an executive member of The Onehunga Enhancement Society.

Our specific concerns with the proposed National Environmental Standards (NES) relate to issues arises from our interest as a resident of the region.

This submission will cover the following key issues:

· Compliance with section 44 the Resource Management Act

· National importance of Transmission Lines and the need for NES

· Reverse sensitivity

· New vs. existing infrastructure

· Possible alternatives

· Property rights and existing use status

· Denial of process

Compliance with the provisions of Resource Management Act
The NES process fails Section 44 of the Resource Management Act (RMA) in terms of providing the “public adequate time and opportunity to comment on the proposed subject matter” especially in terms of:

(i) The period of time available to make a submission. The proposed NES was announced on the 12th October 2007 and made public on the 13th October and the closing date for making submissions is the 30th November 2007. The period of a little over a month is far less than normal submission time for District or Regional Plans or substantial changes to District or Regional Plans. The time period is similar to standard RMA applications.

(ii) The lack of opportunity for a submitter to expand on their submissions. No public hearings are proposed or opportunity provided for a submitter to speak to or on their respective submission.

The smacks or bureaucratic railroading and fast tracking and is clearly inconsistent with the intention of the wording of the RMA and accepted procedural practice adopted under the RMA.

The proposed NES for Transmission Lines are not classified under Section 6 of the RMA as a “matter of national importance”. As a consequence it is considered necessary that amendment to the RMA will be required, of the proposed NEW can lawfully be introduced.

The proposed NES endeavors’ to create a process, which enables Transmission Lines to circumvent the responsibilities and obligations placed on all activities, in Section 5 (2) (c) of the Act. As a consequence the proposed NES is ultra vires the RMA.

NES unnecessary

The discussion document sights the national importance of electricity transmission as the primary justification for a permissive regulatory regime for the management of existing transmission infrastructure. We do not dispute the importance of electrical energy or the need to ensure security of supply. However the relative importance of existing electricity infrastructure has been over stated. We would identify in support of our view that: 

· Any other national network utility as Transit, Telecom or the Gas Corporation could claim national significance and therefore the need for a nationally consistent regulatory treatment and introduction of an NES.

· The RMA has clear provision for the significance of resource use at local, regional and national level to be taken into account in decision making.

· The national significance of an activity or resource use does not of itself absolve the resource user from obligations to avoid, remedy or mitigate (as outlined in the previous section relating to Section 5 of the RMA).

· Transpower is afforded the status of a requiring authority under the RMA, presumably in recognition of the national significance of electricity transmission. The powers outlined in Section 168 of the RMA are comprehensive and have been used by all other national utilities especially Transit which has a similar linear characteristic as Transmission Lines, yet there is no proposal to introduce a NES for Transit. It is of interest to note that in Section 166 of the RMA there is a specific definition of “Network Utility operator” and clearly Transpower falls within the definition. With the proposed NES, it perhaps begs the question why the powers bestowed on Transposer in Section 168 of the RMA remain. The absence of any examination of the use and practicality of designation powers as a means of reflecting in the national significance of electricity transmission is a deficiency in the NES process.

· The separation between “existing and new transmission lines” appears to be an attempt to remove Transpower’s obligation to comply with Section 5 of the RMA, especially in terms of the definitions provided for permitted activities, under the proposed NES and the lack of consideration given to the quality and status of the existing network. This matter is significant, in terms of the systems instability and ability to satisfy the N-1 security requirement with the age and condition of the existing lines and the various proposals to up rate the capacity of the existing lines. Little to no attention as been afforded by the NES to these matters and especially where such lines transverse heavy populated and urbanized area such as the Auckland isthmus. No consideration has been given in the proposed NES, in terms of prudent avoidance and sound international practice relating to transmission lines (either new or existing) where they are in close proximity to urban areas, as adopted by other counties. In that regard we would make reference to the GB Security and Quality of Supply Standard Version 1.0 September 22 2004. It would appear that a similar standard could be introduced under the provisions of the Electricity Act 2002.

· We have a concern that the choice of an NES may reflect a motivation to avoid the cost of legitimate RMA processes including the obligation to purchase designated land or introduce an easement across land.

· Page 14 of the NES identifies that the cost of the property right transferring from landowners to Transpower by way of the NES has a value of up to $7billion. If accurate, this estimate implies the primary purpose of an NES is an expropriation from landowners without compensation.

· No detail is provided within the NES as to the basis for $7billion estimated value transfer. A detailed examination of the basis for the $7billion estimated value is essential before any decision to proceed with an NES in order to accurately determine what real risks exist with respect to existing regulatory and legal rights. Nor does the NES extrapolate the $7billion estimate into a logical asset right down on landowner’s property and the consequential reduction in rateable capital value of all those properties intended to be constrained by way of the NES. And the consequential reduction in rateable income, that respective Territorial Authorities will lose.

Reverse sensitivity

We are disturbed at the potential constraint on the ability of the RMA to achieve its purpose of sustainable management of the environment. Specifically, the RMA acts to identify and then to the extent possible avoid, remedy, or mitigate the adverse effects of activities such as electricity transmission on the environment. Many, if not most activities have adverse effects on the environment but are nevertheless satisfactorily regulated without recourse to an NES.

The primary (sole?) justification offered for electricity transmission is the similarity of the activity around the country and the national importance of electricity per se. The NES discussion document offers no real analysis of the basis for the claimed need for unique and preferential status by electricity under RMA. Nor does it comment meaningfully on the workability of “requiring authority” powers already available to Transpower under the RMA.

Many common activities throughout the country are similar as to be able to make a claim of common practice, for example, roading, forestry, education and penal facility, landfills etc. Many such activities have national benefit and local adverse effects. Some network utilities, such as motorways and hard-wired telecommunications, achieve contiguous networks without recourse to an NES, suggesting the case for special status for electricity transmission is not strong.

The discussion document provides inadequate examination of the full implications of NES status for electricity transmission and specific examination needs to be given to the following:

· What use can and has been made of Transpower’s “requiring authority” status. In particular, what evidence exists of frivolous and/or vexatious objection to Transpower’s proposals culminating in the need for Environment Court/Public Works Act action.

· What specific impost on private property, worth $7billion and not already covered by other electricity related legislation.

New vs. existing infrastructure

· The discussion document is clear that an NES for electricity transmission would be restricted to existing infrastructure and that new transmission lines will only be established where easements can be negotiated with affected parties. If maintenance and expansion of electricity transmission infrastructure is in the national interest then it logically follows that a regulatory bias in favour of all transmission infrastructure is required. Our purpose in making such an observation is not intended to imply that NES rules be extended to all electricity transmission infrastructure. Rather, we would highlight that genuine negotiation between Transpower and those affected by its activities is anticipated to achieve a satisfactory outcome with respect to new infrastructure and suggests that the same approach applied to existing infrastructure could be equally successful.

· The proposed NES for “existing” transmission lines implies that the favorable regulatory treatment of electricity transmission will be extended to “upgrading” of existing infrastructure. There is no discussion or explanation that upgrading an existing transmission lines capability can have actual and potentially adverse effects, which are substantially different from those arising from the “existing” infrastructure. The vexed question of liability for outage is a significant adverse effect in its own right and one that could be potentially significantly magnified by increased transmission within a corridor, recognizing that disruption of that corridor would actually or potentially affect many more end users. Furthermore little to no account is given in the NES, to the effect created by the up rating and up grading of an existing transmission line, on the permitted activities of properties that these lines transverse. Especially where such up rating and associated outage event may have on legitimate existing activities, which are sensitive to any up rating or outage event.

Possible Alternatives

The NES process is not in accordance with the provisions of the RMA relating to the need to consider alterative methods, as outlined in Section 32 of the RMA. There is no mention or discuss of the Utilities Advisory Group (NZUAG) proposals in the Section 32 analysis.

It would appear that the Ministry for the Environment and Ministry for Economic Development by promoting the proposed NES, has given little to no consideration to the findings of the Utilities Advisory Group (NZUAG) which has been formed to investigate the legislation that governs access to the national road corridors and the concept of creating “utility corridors”, as suggested in the proposed Utilities Access Amendment Bill. Such a concept would have significant merit especially in congested urban areas, such as the Auckland isthmus area where the accumulation of “linear” utility services are in direct conflict with urban activities and land uses, in a very confined and unique situation. It is of interest to note that Transpower is not represented on NZUAG where all other significant utility operators have representation.

Property Rights and Existing Use Status

The transfer of responsibility to a third party and the introduction of a requirement for a third party to make a RMA application, for any work or activity, without reference to a designation, is a breach of natural justice. The proposal under the NES to control the use of land within 20 metres of the center line of an existing line (beyond those matters relating to safety as outlined under the Electricity Act 2002 and NZECP 34) is the removal of an owners property rights and as a consequence is unacceptable.

The current wording of the NES furthermore calls in question the status of an owners “existing use rights” as prescribed by Section 10 of the RMA. Clearly the relationship of the proposed NES and imposition of additional controls on third parties and the provisions of Section 10 of the RMA requires clarification. It is our opinion that the proposed NES removes a landowner’s existing use rights and as a consequence the legal ramifications and obligations for compensation are of the uttermost importance.

Denial of process

The argument advanced by way of this NES discussion document is that electricity transmission is of sufficient importance as to negate the need for a case-by-case assessment of adverse effect on individual landowners. The use of the NES process precludes the levels of examination of proposed regulation deemed necessary to achieve sustainable management of the environment under the RMA. The use of NES powers for the purpose precludes the opportunity for consideration of the effects of transmission activities on the rest of the community that would normally occur through policy and plan development at regional and local level. The use of NES powers precludes the opportunity for cross submissions, hearings and ultimately the true testing of arguments by way of Environment Court appeal.

The effect of the proposed NES is to prevent any consideration of the injurious effect on land and other natural resources arising from the maintenance and upgrade of electricity transmission infrastructure. Arguably, the effects (if not intent) of the proposed NES are to expropriate $7billions worth of value from landowners without acknowledgement or compensation.

It is our contention that the practical effects (if not intent), of the proposed NES are the retrospective imposition of cost, obligation and liability on landowners which does not currently exist and which may result in legitimate claims for compensation being addressed overtly.

Conclusions

We are opposed to the proposed NES. We contend, for reasons outlined above, that:

· There is no more justification for electricity transmission avoiding the provisions of the RMA than many, if not all other activities under the RMA.

· There is no real analysis of the true justifications for costs of the proposed NES.

· The effect of an NES is ostensibly a massive cross subsidization of electricity transmission relative to every other land use and landowner which without justification is a breach of the sustainable management purpose of the RMA.

· There is no adequate examination of alternative means of achieving the purposes of the RMA and in particular the use of negotiated standard agreements for the management of existing electricity transmission infrastructure and/or greater utilization of Transpower’s powers of designation.

Yours faithfully,
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Roger J Baldwin
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